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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Treasury has published its 2010-2011 Priority Guidance Plan (popularly 
known as the Business Plan) of its Office of Tax Policy and the Internal Revenue 
Service.  The report was released on December 7, 2010, which is much later than 
usual. (The Plan is typically released in September of each year, although last year’s 
Plan also was delayed by several months. See our Bulletin No. 09-135.)  This 
Washington Report addresses gifts, estates and trusts issues as well as related matters 
involving life insurance, other than compensation subjects which are the focus of 
another Washington Report. 

The new IRS Priority Guidance Plan lists 310 projects (five less than last year) that are scheduled 
for attention (and presumably completion) by June 2011.  Typically, the full list of subjects is not 
completed during the projected period, although many of the enumerated tasks are in fact accomplished. 

IRS Commissioner Douglas Shulman, IRS Chief Counsel William J. Wilkins, and Treasury 
Assistant Secretary for Tax Policy Michael Mundaca said the plan will be updated throughout the year to 

http://www.aalu.org/
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http://www.aaluwr.org/majorrefs/Ref10-129.pdf
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“reflect additional items that have become priorities during the plan year.”  Such updated guidance was 
also issued last year (see our Bulletin No. 10-34). 

Among the items of special interest to AALU members are those listed under the headings (i) Gifts, 
Estates and Trusts, (ii) Insurance Companies and (iii) Products and Exempt Organizations. 

A. Insurance Companies and Products 

The projects of greatest interest under this heading include: 

1. Final regulations on the exchange of property for an annuity contract. Proposed regulations 
were published on October 18, 2006. (See our Bulletin No. 06-124.) 

2. Guidance on annuity contracts with a long-term care insurance feature under §§ 72 and 
7702B.  (See our Bulletins Nos. 09-61 and 06-101.) 

3. Guidance on the tax-free exchange of life insurance contracts subject to § 264(f) (regarding 
interest expense allocable to unborrowed policy cash values).  

4. Guidance under § 1035 on the tax treatment of a partial exchange an annuity contract. (See 
Rev. Proc. 2008-24, Rev. Rul. 2003-76, and Notice 2003-51, discussed in our Bulletins Nos. 08-9 and 03-
67.) 

5. Guidance on treatment of age 100 maturity under § 7702 based on comments to Notice 
2009-47.  (This guidance was published as Rev. Proc. 2010-28, 2010-34 IRB 270. For a prior discussion 
see our Bulletin No. 09-59.) 

6. Guidance under § 7702 defining cash surrender value. 

In addition, under the heading “Tax Accounting,” the IRS again states it intention to issue guidance 
under § 453 (regarding the installment method of reporting) “addressing the exchange of property for an 
annuity.” 

B. Gifts, Estates and Trusts 

This grouping includes the following items: 

1. Regulations under § 67 regarding miscellaneous itemized deductions of a trust or estate. 
Proposed regulations were published on July 27, 2007. (See also William L. Rudkin Testamentary Trust v. 
Commissioner, 467 F.3d 149 (2d. Cir. 2006), discussed in our Bulletins Nos. 06-151 and 05-93 and Notice 
2008-32, 2008-11 IRB 593, discussed in our Bulletin No. 08-43.) 

2. Final regulations under § 642(c) concerning the ordering rules for charitable payments made 
by a charitable lead trust. Proposed regulations were published on June 18, 2008. Note: The IRS has long 
taken the position that the purported ordering of the income distributions of a charitable lead trust will not 
be given effect for Federal income tax purposes because the ordering provisions have no economic effect 
independent of the tax consequences. Instead, according to the Revenue Service, the income distributed to 
the charitable lead beneficiary should consist of the same proportion of each class of items of trust income 
as the total of each class bears to the total of all classes  

3. Guidance under § 1014 regarding uniform basis of charitable remainder trusts.  
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4. Adjustments to sample charitable trust forms under § 664.  

5. Guidance concerning private trust companies under §§ 671, 2036, 2038, 2041, 2042, 2511, 
and 2601.  A proposed revenue ruling was published as part of Notice 2008-63 on August 4, 2008.  (See our 
Bulletin No. 08-67.) 

6. Final regulations under § 2032(a) regarding imposition of restrictions on estate assets during 
the six month alternate valuation period. Proposed regulations were published on April 25, 2008. (See our 
Bulletin No. 08-54.) 

7. Final guidance under § 2036 regarding graduated grantor retained annuity trusts (GRATs).  
This item relates to how to calculate the portion of the assets includable in the estate of the grantor of a 
GRAT where the grantor dies during the retained term, and the annuity or unitrust amount payable to the 
grantor increases (or decreases) each year.  Proposed regulations were published on April 30, 2009.  (See 
our Bulletins Nos. 09-62 and 08-70.) 

8. Guidance on whether a grantor’s retention of a power to substitute trust assets in exchange 
for assets of equal value, held in a nonfiduciary capacity, will cause insurance policies held in the trust to 
be includible in the grantor’s gross estate under § 2042.   

As we noted last year, this guidance project should be of great interest (and/or concern) to insurance 
planners.  In Estate of Jordahl v. Commissioner, 65 T.C. 92 (1975), acq. 1977-1 C.B. 1, the Tax Court held 
that a power of substitution “was not a power to alter, amend or revoke the trust within the meaning of 
section 2038(a)(2),” and thus did not cause estate tax inclusion.   In Jordahl, the court determined that 
because the power of substitution was held in a fiduciary capacity, it could only be exercised in good faith 
and could not be used to deplete the trust or to shift property among the trust beneficiaries. 

It should be noted that a power of substitution must be held in a nonfiduciary capacity, either by the 
grantor or a nonadverse party, for it to be a “grantor trust power” under Code Section 675(4). 

9. Guidance providing procedures for filing protective claims for refunds for amounts 
deductible under § 2053 (regarding claims against an estate).  

10. Guidance under § 2053 regarding personal guarantees and the application of present value 
concepts in determining the deductible amount of expenses and claims against the estate.  

11. Final regulations under § 2642(g) regarding extensions of time to make allocations of the 
generation-skipping transfer tax exemption. Proposed regulations were published on April 17, 2008. (See 
our Bulletin No. 08-69.) 

12. Guidance under § 2704 regarding restrictions on the liquidation of an interest in a 
corporation or partnership. Prior to its inclusion on the last two year’s list, this issue was dormant for some 
time, since the Revenue Service has been unsuccessful in advancing its section 2704 arguments in court. 
(See, e.g., Kerr v. Commissioner, 113 T.C. 449 (1999), aff’d. 202 F.3d 490 (5th Cir. 2002), discussed in our 
Bulletins Nos. 02-77 and 00-16.) 

13. Guidance under § 2801 regarding the tax imposed on U.S. citizens and residents who receive 
gifts or bequests from certain expatriates.  

14. Final regulations under § 7520 updating the mortality-based actuarial tables to be used in 
valuing annuity interests for life, or term of years, and remainder or reversionary interests. Proposed 
regulations were published on May 4, 2009. (See our Bulletin No. 09-52.) 
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15. Guidance concerning estates of decedents who die during 2010.  This much-needed 

guidance presumably will address the impact of the repeal of the estate and generation-skipping transfer 
taxes during 2010, and the introduction of a “carry-over basis” régime during that year. 

C. Exempt Organizations 

The Exempt Organizations grouping includes guidance on the following items of interest: 

1. Final regulations under §§ 170, 507, 509, 6033 & 6043 to implement Form 990 revisions 
and to modify the public support test. Temporary regulations were published on September 9, 2008.  

2. Guidance updating grantor and contributor reliance criteria on the public support status of 
certain charitable organizations under §§ 170 and 509.  

4. Final regulations under §§ 509 (supporting organizations) and 4943 (excess business 
holdings) regarding the new requirements for supporting organizations, as added by the Pension Protection 
Act of 2006.  Proposed regulations were published on September 24, 2009.  (See our Bulletins Nos. 09-124 
and 09-126.). 

5. Guidance under § 4943, as amended by §§ 1233 and 1243 of the Pension Protection Act of 
2006, on excess business holdings rules.  

6. Guidance under § 4944 on program-related investments.  

7. Final regulations under §§ 4965, 6011, and 6033 on excise taxes on prohibited tax shelter 
transactions and related disclosure requirements as added by § 516 of the Tax Increase Prevention and 
Reconciliation Act of 2005. Proposed regulations were published on August 20, 2007.  

8. Regulations regarding the new excise taxes on donor advised funds and fund management 
under § 4966 as added by § 1231 of the Pension Protection Act of 2006.  (See our Bulletin No. 06-88.) 

9. Guidance regarding certain annual information return requirements under § 6033.  

D. Tax Administration 

Finally, as was the case for the last two years, the IRS proposes to issue regulations regarding the 
furnishing of security in connection with an election to pay the estate tax in installments under § 6166. 
Interim guidance was issued as Notice 2007-90. (See our Bulletin No. 07-114.)   

Any AALU member who wishes to obtain a copy of the 2010-2011 Priority Guidance Plan may do 
so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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